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If the business judgment rule applies, there is a
"presumption that in making a business decision the

directors of a corporation acted on an informed basis,

in good faith and in the honest belief that the action

taken was in the best interests of the company."
Aronson v. lewis, 473 A.2d at 812.
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This potential for conflict places upon the directors the

burden of proving that they had reasonable grounds

for believing there was a danger to corporate policy

and effectiveness, a burden satisfied by a showing of

good faith and reasonable investigation. Id. at 955. In

addition, the directors must analyze the nature of the
takeover and its effect on the corporation in order to

ensure balance -- that the responsive action taken is

reasonable in relation to the threat posed. Id.
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To that extent the board acted in good faith and upon

reasonable investigation. Under the circumstances it

cannot be said that the Rights Plan as employed was
unreasonable, considering the threat posed. Indeed,
the Plan was a factor in causing Pantry Pride to raise
its bids from a low of $ 42 to an eventual high of $
58. At the time of its adoption the Rights Plan afforded
a measure of protection consistent with the directors'
fiduciary duty in facing a takeover threat perceived as

detrimental o corporate inferests.
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However, when Pantry Pride increased its offer to $ 50

per share, and then to $ 53, it became apparent to all

that the break-up of the company was inevitable. The

Revlon board's authorization permitting management

to negotiate a merger or buyout with a third party was

a recognition that the company was for sale. The duty

of the board had thus changed from the preservation

of Revlon as a corporate entity to the maximization of

the company's value at a sale for the stockholders'

benefit. This significantly altered the board's
responsibilities under the Unocal standards. It no
longer faced threats to corporate policy and
effectiveness, or to the stockholders' interests, from a
grossly inadequate bid.
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This brings us to the lock-up with Forstmann and its
emphasis on shoring up the sagging market value of
the Notes in the face of threatened litigation by their
holders. Such a focus was inconsistent with the

changed concept of the directors' responsibilities at

this stage of the developments.

Selective dealing to fend off a hostile but determined
bidder was no longer a proper objective. Instead,
obtaining the highest price for the benefit of the
stockholders should have been the central theme

guiding director action. Under such circumstances we

must conclude that the merger agreement with

Forstmann was unreasonable in relation to the threat

posed.
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